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| THE COURT: - Ruling dn the appéal by appellants from ajudgment of the
Superior Court, District of Montréal, handed down on October 30, 1998 by the
Honourab]e Justice Danielle Grenzer who allowed the respondent s motion for judicial
review, declared that the arbltrator had- exceeded his Junsdlcuon in allowing the

grievance of June 4, 1996 and quashed the arbitral award that had allovied the grievance;
" Having examined the ﬁle,,heard the evidéncé and deliberated;

-For the reasons exp-ressed in the written opinion of Rougseau-Houle J AL with

which Chamberland and Forget JJ.A. concur;

ALLOWS the appeal in part;
ORDERS the respondent to submlt to the process of exchangmn best f’ nal Gffers

within 30 days folIowmg this decision;

QUASHES the two orders by the arbltrator on the payment and relmbursement of '

| the sdlaries and benefits fost because of the Iock—out

RETURNS the file to the arbitrator, who will determine, if necessary, the
damages that could be granted the 11 appellants fo“owmg the efnplo yer’s failure to

. Tespect artzcle XI of the 1987 agreement

|- VALIDATING CODE = BBZQ2BRER) |
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THE WHOLE with costs in both coutts.

() Thérése Rousseau-Houle LA,
(s) Jacques Chamberland TA.

{s) André Forget J.A,

Mtre, Pierre Grenier (Melangon, Marceau et associés)
Attorney for the appellant

Mitre. Robert Cté (Trudeay, Provengal et associés)
Attorney for the appellants

Mire. Ronald McRobie (Martineau, Walker)
Attorney for the respondent

Date of hearing: November 9, 1999
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Do the Communications, Energy and Paperworkers Union of Canada, Local 145,
{the union) and the 11 typographers still employed by The Gazette on June 3, 1996 have
the right to demand that the employer accept the compulsory adjﬁd ication procedure for
' the renewal of the.c_'oflective agreement provided for in the 1987 tripartite agreement?
Are the 11 eiﬁployee appellants entitled to the salaries and other benefits they have lost

since the lock-out? -

The union and the 11 typogfaphers won their case before the adjudicator. The

decision was quashed by the judge of the Superior Court,

The facts

. Until 1982, the union and the ermiployer were bound by collective agreements that
gave the union exclusive jurisdiction over the work done by the employees. In 1932, in
return for the right to introduce maj;:)r technological changes that Wwere necessary in order
to remain competifiife, the employer negotiated a tripartite agreement with the union and
the 200 typographers in the composing room guaranfeeing job secﬁrity- and a salafy for.

the typographérs until the age of 65,
The main points of this agreement are as follows:

- The agreement shall only come info effect once the agreement on job security
provided for in the coflective agreement or in subsequent collective agreements
terminates, is cancelled, lapses or becomes inapplicable (art. 1.

- The agreement shall remair in effect until all-the employees who signed it have
ceased their employment, ultimately untif 2017, and no party shall rajse the
subjects-of the present agreement during future negotiations for the renewalof a
collective agreement (art, 1D. :

- In return for the right to g0 ahead with technological chinges, the em ployer
agrees o guarantee and guarantees to protect the employees named in Appendix i
against the lost of regular full-time employment in the Composing room. The full-

vy
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time employment puaranieed shall he employment with full salary, at least at the
rate provided for in any collective agreement negotiated by the partics from time
" to fime (art. IIT). '

- Theagrecment shall only cease to apply to an employee by reason of dealh,'
valontary resignation, end of employment at the age of 65 or dismissal (art. IV,

- Theagreement shall bind any buyer, successor or assignee of the employer (art.

Vi

- An employee transferred to another department shall remain subject to the
agreement (art, VI).

- Inease of a dispute over the inferpretation, apjﬂication or violation of this
agreement, the grievance procedure provided for in the collective agreement in
effect at the time the grievance is filed shall apply {art. VII).

>

- Should the union cease to exist or cease ta act as the ceriified bargaining agent, an
employee named in Appendix i shall have recourse to the grievance procedure
provided for in {he Labour Code. _ S ,

When this agreement was signed, the parties provided as follows for its

incorpoeration into the collective agreement as Appendix C:

{Translation} )

~ The parties agree to repreduce below the evidence of an agreement concluded
hetsveen {hem on November 12, 1982. This agrcement forms part of the present
collective agreement without that fact affecting its civil effects outside the colleciive
‘agreement. Therefore, the parties declare that it is their intention that the said
agreement remain in full foree subject to the terms and conditions contzined in it,
noiwithsianding the expiration of the collective apreement,

In 1987, the employer, the union and the 132 émp]oyecs still working for The
Gazette in the composing room reiterated the main points of the 1982 agreement, adding

a salary indexing formula to compensate for the union’s giving up the union protection

clauses. Articles X and X1 were also added:

[ VATIDATING CODE = RR7OIRRERA 1
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[Transfation]
X. AMENDMENTS

" The partics acknowledge that all the provisions of the present agreement constitute
terms and conditions that are essential to the validity of the apreement.

Consequently, if a provision of this agreement, in whele or in part, were to be
declared void, inoperifive or inapplicable by any competent fribunal ar by Iaw, the
Campany and the Union agree to meet immediately in order {o conclude an amended
agreement that would be binding en alf parties. Tt is agreed in principle that the
essential elements of the: agreement will be maintained by méans of amending
formulas, equivalesit provisions or any other agreement concluded by the partidsin

. thz:xr negotiations, -

If; mthm nmety (90) days following such a decismn by atnbunal or by faw as
referred fo above the pames are unable to reach such an amended agreement, the -

. .partics agree that the pmwsmns of the present agreament and the colleétive
sgreement shall remain in effect until one or the other of the parties exercises jts right
to strike or {0 & Jock-ont as provided for in section 107 of the Québee Labour Code ar
unfii an award is rendéred by an arh:irator as prawdtd for in the foilowmg section of
this agrcemcnt.

XL RENEWAL OF COLLECTIVE AGREEMENTS AND DISPUTE
: SETI'LEMENT

_ Withm ninty (90) days preccdmg the expiration of the cailcctwa agreement, the
Employer and.the Union can begin ncgotmtmns for a new collective agreement. The
terms and conditions of the agreement shall vermain in effect until an agreenient is
reached, an award is rendered by an arbitrator or one of the partics exercises its right
to strike or to a lock-out. A

Ia the fwo wceks preceding the acquisition of the nght to strike or toa Eock—out,
fncluding the acquls:tmn of yuch a right by the ap phcatmn of article X of the present
agreement, onc or the other of the parties can require that “best final offers™ be
exchanged, in which case both parties must present their offers simultaneousiy; in -

_writing, within thé next forfy-eight (48) hours or within another period-of time the

_ parties agree to. The “best final offers” shail contain only those clauses or parts of

 clauses on which the parties have not yet agreed, If they stilt fail to agree, before the
vight {0 strike or to 2 lock-out is acquired, one or both partics can submit the
disagreement to an arbitrator chosen in the manner provided for by the grievance
procedure in the collective agreement. If such 4 request in submitted, the arbitrator,
after piving both parties the opportunity to make their representatigns on the merits
of their respecm e proposals, shall select one set of best final offers inits entirety and
reject the other in ifs entirety. The arbitrator®s decision shall be fina! and binding on
both parties and shall become an integral part of the collcctwe agreement.
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‘ Articte X pfﬁvided for a compulsory amendment formula shouid the égreement.be
declared void, inoperative or inapplicable by a tribunal or by law. At the time, the Labous
Code had not beeﬁ amended to allow a collective agreement to last longer than thres
years. The text of this article and the new article XT on the renewal of the collective
agree{ﬁents_and dispute ébtﬂement is also found in article 2(b) of the collective

agreement:

{Translation] : : -

Article 2(b) Within the ninety (90) days preceding the expiration of the present
Collective Agreement, the Employer and the Union can begin negotiations for a new
collective agreement that will come into effect on May 1, 1956, .

" Inthe two (2) weeks preceding the acquisition of the right to strike orto 2 lock-out,
including the acquisition of such a right by the applicafion of article X of the
agreement found in Appendix C of the present collective agreement, the parties can
agree to exchange “best final offers™ and shall do so, if applicable, simultancously, in

“wrifing, within the next forty-cighf (48) houys or within another period of time the,
~ partics agrec to, The “best final offers” shall contain only these clauses or partsof -
clauses on which the parfies have not yet agreed. If they still fail fo agree, before the |
right to strike or fo-a lock-out is acquired, the parties can submit the disagreement to

_ an arbitrator chosen in the manner provided for by the grievance procedure in the
collective agreement, If such a request in submitted, the arbitrator, after piving both

* parties the opportunity to make their representations on the merits of their respective
proposals, shall sclect one set of hest final offers in its entivety and reject the other in
{ts entirety, The arbifrator’s decision shall be final and binding on both partics and
shall-become an integral part of the collective agreement.

'“The terms and conditions of thie preseut Collective Agreement shall remain in effect
. vofil ene of the parties exercises its right to strike or to alock-out as described in the
paragraph above. !

These articles were designed to ensure the contintity of thé commitments made by the -1

employer and to provide & compulsory arbitration mechanism for re_nevifing the collective

agreement,

As they had done m 1982, each of the emp'loyees signed this agreement, which
was incorporated into the collective agreement as Appéhd{x C, inthe same terms as in

1982, the 1982 agreement becoming Appendix B. Thé 1982 and 1987 agreements

A
[ VALIDATING CODE = BBZGI5RERD ] | -
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reproduced in the collective agreements provide essentially for: (1) an employment and 3
salary guarantee, (2} an agreement not to renegotiate the guaranteed protectien and (3) a

compulsory process. for renewmg the collective agreement

From 1987 to 1992, the cOmMposing room staff decreased eonstantly through

' attrition and the transfer of employees into other semces In 1992 and 1993, employer

, representatwes mformed each employee mdmdvally of the need to reorganize the -
composmg room and told the union that the employer pfanned to renegotiate article 2(b)

of the eollectwe agreement, whxch made arbitration ob!:gatory

Since t'he enﬁplbyer and the union ‘were unable to agree on the terms of a. new
rcoliectwe agreement wher the old one exp:red on April 30, 1993 » they resorted to the _
best. final offers mechamm prowded forin article 2(b) of the collective agreement and

artzcle XIof the 1987 agreement appended to it.

Arbttrator Leboeuf to whom the best final offers were submltted for arbltratxen
had to examme them and accept one'set m its ent:rety and reject the other, also in its

entirety

Meanwhlie the empleyer decreed a iock-out ot May 17, 1993 The arbitrator ﬁrst
had to deal with a gnevance between the same parties, in which the union claimed that
" the employer could not exercise its nght toa lock-out as Iong as the collective agreement
‘had not been renegotlated or declded by arbitral award. On Nnvembef 18, 1993, arhitrator
‘Lehaeuf d:smtssed this gnevance “He concluded that [translation] “the faet that the
parties had agreed that either one could | impose on the other the exceptional arbitration
process prov;ded for-in article-2(b) meant no more than that and certamly did not include
a renuicfation, explicit or otherwise, of the rlght to strike of 3 lock- cut. This nght -

contmues to exist, even within the process in question”.
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On August 18, 1994, arbitrator Leboeuf rendered his award and retained the
employer’s best final offers because he belicved that they were in the best interests of
The Gazette, which was experiencing financial difficulties and was paralyzed by the

- attitude of the union, which refirsed to authorize emplayee transfers to other departments.

These best final offers inchided an importanf change to article 2(b) of the collective

agreement and article X of the 1987 tripartite agreement. The process of exchanging best

final offers, which had been compulsory, became optional. A change was also made to
the 1982 agreement, reproduced in Appendix B. The employer could now transfer its
employees into ofher departments or positions as the firm required, without obtaining

authorization from the union beforehand,

These two changes gave rise fo appendxces B-1 and C-1, which were inserted, in
‘ 'keepmg with the arbitral award, info the 1993~ 1996 collective agreement. Appendix C-1
is the ane that malces the  process of exchanging best offers opttonai The mtroductory

text states that:

{T: mnslaii_er_l]

The parties agree fo amend as specified below the terms and conditmns of Appendix
€, which is an agrcement oripinally concluded between the parties on March 5, 1987,

The present agreement, as well as the present amendment, shall be deemed to be the
only legal text, replacing any agreemeni(s) previously concluded on these points.
Appendix C-1 is thus at the heart of the dispute, since, when the collective agreement

expired, on Apnl 30, 1996, the employer refused to exchange best final offers

The new appendices B-1 and C-1 were not signed by the employees who were
parties to the agreements of 1982 and 1987, but only by the union and the employer. The
particular circumstances of the signing are worth describing. When the employer ended

the lock-out, on August 24, 1994, there were only 62 empioyées left in the composing 7
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room. At that date, the employer sent each one of them a letter informing them that their
presence at work would not be required until further notice, On September 14, the
efnp!oyer made an end-of-employment offer including severance pay.'This offer was
conditional on acceptance by at least 45 typographers and on the uﬁio'n’s agreeing to
refrain from any recourse or qiaim against The Gazette. Around October 1, 51
typographers had acceptet{"thg offer and on October 3, the union an-ci trhe‘ eﬁquOyer signed
~ the following agreement: _ '

[Translation]

¥

By these presents, the Union waives all claims of any kind whatsoever against the
Company originating in or resulting from the Jock-out of its members by the
Company on May 17, 1993, including future claims or existing claims that have not
yet heen presented. ‘

On October 14, the union and the employer signed the collective agreement

including the former 1982 and 1987 agreements reproduced in appendices B and C ﬁnd .
the new appendices B-1 and C-1. N '

The 11 typographers w_fxo refused the employer’s offer were not called back to

~ work. The émﬁloyer did not offer them a position but began payirig them a salary again
on August 24, 1994. On February 8, 1895, the union filed a grievance demanding that
they be called back to work. On April 25, 1996, arbitrator Foisy ordered the employer to

re-open the composing room and recall the 11 typographers no later than April 30.

On Aprit 30, 1996, the union and each of the 11 employees invited the employer
to submit its best offers with a view to renewing the collective agresment that expired
that day. On May 3, 1996, the employer refissed the invitation, stating that the process

was now optional.

[ VALIDATING CODE = BBZOIBRERG | : %
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On May 9, the union and the employer agreed to postpone until May 29, 1996 the
implementation of arbitrator Foisy’s eward and to postpone until June 3 the date on
which they acquired the right to stiike orto a lock-out. A few proposals concemihg
working conditions were exchanged but declared unacceptable by the two parﬁes On
June 3, 1996, the employer declared a lock-out, The 11 typographers Who had not been
glven their jobs back since May 17, 1993 lost them all over agam

On October 4, 1996, the employer suggested that talks be resumed in the pres.ence
of a conciliator but there was no follow-up. The lock-out was therefore still in effect in
the. fall of 1995. '

- Two grievances were f led on behaif of the union and each of the 11 employees,
the first on May 8, 1996, when the 1993.1996 colleciive agreement was still in effect. Tt
co*atested the employer s refusal to submit its best final offers in response to those the
union made on April 30, 1996, The arbitrator was asked to declare that article 2(b) and
..-appendlces B-1 and C-1 of the collective dgreemnent reached after Mtre. Leboeuf's
arbitral award were void and without eﬁ‘ect agamst the umon and the complainants, and
thit only appendices B and C were apphcable Arbxtrator Sylvestre dismissed this
grievance because he could not, as arbitrator, review or 1nvahdate the award made on
‘August 18, 1994 by arbitrator Leboeuf, which stood in lieu of a collective agreement.
‘Arbitrator Leboeuf had accepted the erhpioyer’ s best final offers, which took from the
typographers the rights conferred on them in the agr:eements signed in 1982 and 1987. No
motion for a review of the award had been ﬂlqd with the Superior Court, which alone had

the jurisdiction to cancel it,

The second grievance was filed on June 4, 1996, the day after the lock-out, It read

as follows:

|__VALIDATING CODE = BBZQ?BRERD |
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[Trenslation]

Local 145 of the Cummunications, Energy

-11-

and Paperworkers Union of Canada (CEP

Local 145) and each of the 11 signatories mentioned below are contesting the decision
of The Gazette (a diviston of Southam Ine)) to:

=~ refuse or omit tg consent fo the process of exchanging “bcsf final off, ers”, ag
required by a notice from the union and the 11 complainants o Aprit 39, 1996;.

- deereé a fock-out as of June 3, 1995 with, as a result, an interruption of earnings
. for the 11 complainants and the suspension of other benefits Provided for up der

the colléctive labour agreement and th
1982 and March 5, 1987;_ -

= refuse to maintain the conditions in force before the lock-out was declared, that
S is, the paid presence at work of the complainants, despite the Provisions of article
“ 27 of the colleetive agreement and despite the guarantee to maintain the standarg
oLiiving provided for in the tripactite agreement concluded on or aroupng March

5, 1987,

. The present gri cvance is filed under the coltective labour agreement and each of the
- tripartite agrgemen(s.signe_d on or about November 12, 1982 and March 5, 1937,

e tripartite agrecments of November 12,

We ask the arbitrator tg ‘declare :ind order the fo]ld&ing‘: ) o

1- Toorder the employer to submit tg the process of exchanging best final offers - -
- and to send its “latest fina offers” to the union and the 11 Complainants [

without delay;

T 2- “To declare the ti’iparﬁic Agreenients reached on or abgyt November 12,1982 ‘
: and March 5, 1987 in full force, and to oblige the employer to respect them;

irip_artit&agreemenis of November 1982 and March 1987;

4- To order the reimbursement of any salary or gthep benefit lost fnllﬁwi ng or
as aresult of the lock-out, with interest; "

5- To make any other order Necessary to preserve the partics’ ri ghts;

and, in the interim:
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§- To erder the employer t6 maintatn, until the final decision is rendered, the
conditions that existed prior to the lock-out; '

7- To make any other order néccss_ary to safeguard the parfies’ rights.

Arbitrator Sylvestre allowed this grievance on February 5, 1998,

The arbitral award

The arbitrator acéepted the proposals made by the union and the 11 employees
according to which the two agreements signed in 1982 and 1987 had survived the
expirétian of the collective gg’réement in 1996 angd the declaration of a lock-out. The

essential elements of his'deéision are found at pages -1’II0 and 113 of the award:

Y

Itisclear that when they signed the 1982 and 1987 agreements and appended them to

- the collective agreements concluded at the time, the parties intended them to continuc

, until 2017, The cmployer and the union could not have expressed more clearly their

~ infention to open the door to the typographers as signatories and interested parties .
when they declared, ia November 1982, in the introduction, that the agreement was

-~ between “The Gazette”, the “Syndicat québécois de Vimprimerie ct des ‘
cominunications, local 145" and: “the émployers’ employees, totalling 200, whose
aames arc Hsied in an appendix fo this docament™, They stipislated, in article H, that
Ahe agreement would remain in force until all the employees mentioned had left their
jobs, and that none of the partics could raise the subjects of the agreement during
future negotiations to renew a collective agrecment. One of the subjects of the

* agrecment, the guaranice given by the employer that the employees identified would
be protected against the loss of their regular Mutl-fime jobs in the com posing room
despife the intreduction of new technology, dppeared in aricle 111 In addition, it way -
agreed at the time that the agreement would come into force only once the agreement.
appended fo the collective agreements and concluded between the employer and the
union had terminated, been removed, been cancelled, or had lapsed. Lastly, each of
the 200 typographers signed the agreement, atiesting fo the fact that-they had read

- and understood the text “and especially that my job will terminate at the date given

~ below (... and that ... ) Eagree io be hovnd by the terms and conditions of this
agreement as a party to the preseats, the whole in witness whereof I have signed
below™. At the same date, the union and the employer agreed to reproduce fhe
agreement as an infegral part of the collective agreement they were signing “without

that fact affecting ifs civil effects outside the collective agreement”. They declared that © -

Jtwas “their intention that the said agreement remain in full force, subject to the
terms and conditions therein, notwithstandin g the expiration of the collective
agreement”. Given such clear fexts, it would be fo deny the cvidence to conclude that

| VATMATINGMNE = RR7MRvEon |
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the agrccmeﬁt involved only the two parties mentioned in the Lobour Code, the
* employer and the unien. o »

Five years later, in 1987, the same three parties signed another agrecment of
the same sort, They reaffirmed the guaraniee of job security until the age of 65 for the
131 typographers still on the job and added an escalator clause as well 28 a clause
creafing a méchanism for renewing the collective agreements-and settling disputes,

On this last point, they would exchange best final effers and, should they fail to agree,
submit the matter to an arbitrator of their choice who, after examination, would

sefect one of the two best final offers and rejéct the other. The-decision would be final -

anid hinding and would become an integral part of the collective agreement. The
parties also appended this agreement to the collective agreement with the same
introductory remark that the fact that the agreement was appended to the collective
agreement would not affect “its civil effects outside the collective agrecment”,

_ " The situation in this case is very unusual; but the parties wanied it that way
‘to easure (he continted existence until 2017 of the cornmitments made by the ‘
employern 1982 and 1987. They have fo guard against all the situations that can
. theeaten job security, including fhe termination of 2 cojlective agreement. In the case
" . befare us, the collective agreement expired on April 30, 1996 and its effects ended the
following June 6 when a lock-out was declared. In the judgment of the undersigned,
the fripartite agreements then eame into offect, According to article X, each of the

1982 and 1987 agrecments was to come “into force only once the job security
agreement provided for in ghe-cqi!cctive agreement befiveen the employer and the
abeve-mentioned.union,.or subsequent collective agreements, ended ', The
arbifrater again points out that, unlike the ease in La Compagnie Paguet Lide,
McGavin Toastmaster Ltd,, Hémond oc CAIMAW, where the employer had reached:
spedific agreements with individuals, these two agrecments were signed by threc
paxties, ficluding the 11 complainants, Mtre. Beanlieu referred to the incongruous
nature of the results if the-position of the union and the 11 complainants was to win
the'day. Between whom, he asked, would the best final offers be exchanged, and to
whatend? To have a collective agreement signed by each of the 11 complainants as
well as the union and the employer? He qualified the situation as nonsensical, The
undersigned must admit thad the effect of these proceedings is unusual hut points out
thatitis what the partics wanted. The union and the employer created acquired
rights for the typographers, including job sceurity until the ape of 65 any & regular

 salary adjusted €0 the cost of living, Nothing in faw prohibits such 2 solution. [n the
finalzealysis, the parties acted as they.did in this case to protect acquired rights,
Lastly, the arbitrator accepts this conclusion and, ay Mr. McKay pointed out in his -

- letter of April 17, 1992, quoting a financial columnist in The Gazette, [English in the

. origmal] “Trust is the bedrock on whick goaod labour relmtions or aty other kind of
© human relotions are built.., Once a deal is tade, you stick to it. Otherwise, yourword fs

worth nothing”,

[ - vAaTmaTian fanE S eee AT
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For all these reasons, the arbitrator aliowed the grievance and ordered the
employer {6 submit to the process of exchanging best final offers. He declared that the
employer had 1o respect the tripartite agreements signed in 1982 and 1987, which were
still in force, and ordered the employer to pay each of the complainants the salary and
other benefits deriving from pﬁe agreements, including any salary or_ber_ieﬁt lost a5 a

result of the lock-out.

The appellants acknowledged that the last conclusion ordering that the conditions
prevailing prior to the award be maintained until the final award was handed down was
rendeted inadvertently since it had been proposed in case the arbitrator was asked to
make an interirﬁ order before his final award, which did not happ.en. This conclusion

must therefore be ignored,

The Superior Court decision

The judge of the Supefior Court concluded that the arbitrator had made an error in
qualifying the tripartite égrecmcnts as “civil contracts” that existed independently of the
collective agreement, She pointed out that the Supreme Court had affirmed on several
occasions th_at the collective ngtufe of iabour relations ovefrides, for all practical
purposes; the individual rights of the employees governed by 2 collective agreement, The
collective agreement deals with the same working cqnditioné as the agreement. The latter

cannot, then, be interpreted a5 5 suppletive legal writing,

The arbitrator exceeded his jurisdiction in concluding that independent civil
agreements existed that would produce effects after the 1993-1996 collective agreement
expired and would reinstate the optional final offers mechanism abc;lished by that |
collective agreement, Article XI of the 1987_agreement stated in addition that the

agreement would no longer be in force once one of the parties had exercised its right to

| VAUDATING CODE = BBZOTREERG )
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strike or to a lock-out. It could not, ther, come into force or produce effects after the

lock-out,

According to the judge, the individual agreements were sxgned by the
typographers in case the union was decertified. As long as the union remained the -
emp}oyees representatwe the agreements appended to the collecnve‘agreement were
subject to the collective bargaining process. She was of the opinion that, even if one of
the provisions of the agreements stated the opposite, the union and the employer could
raise the subjects contemplated by the agreements. M oreever the 1982 agreement was

the subject of negotiations in 1987 and neither the union nor the employees objected.

The introductory clause in the collective agreements stating that the'agreemeet
was part of the collective agreement “without that fact affecting its civil effects outside
~ the collective agreement and that it remained in foree despite the expiration of the
collective agreement” served otily to protect the employees against any fiture
- decertification of the nmon and to avoid havmg to renegotiate the agreements every time
" the collective agreement was renewed. These agreements remained in force but only
produced civil effects if the union ceased fo exist or ceased to be the certified bargaining

agent.

- The judge added that the parties had exbressiy provided for thet possibility of a
strike or a lock-out in articles X and XT of the 1987 agreement, and in article 2(b) of the
collective agreement as of 1987, They therefore wanted to set up the same system for
renewing the agreement as was used in renewing the collectwe  agreement, Moreover the
lock-out was an essential mechanism of the system governing labour relations. Only an

-express provision could have umted_ the employer’s right to declare a lock-out.

J&
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The arbitrator therefore committed an error of jurisdiction whep he concluded that
autonomous agreements existed that would survive the collective agreement and the |gck.
oﬁt. On June 4, when the grievance was filed, there was no longer any coiléctive |
agreezﬁcnt to give an arbitrator jurisdiction, Moreover, the judge was of the opinion that

the arbitrator’s conclusions were patently unreasonable, - ’

Grounds for appeal

Essentially, it is a matter of determining the nature and Scope of the tripartite
agreements of 1982 and 1987 in order to decide whether they could still produce effects
after the lock-out of June 3, 1998, Underlying this question is the issue of whether the

arbitrator had the original jurisdiction to dispose of the grievance of June 4, 199¢.

Anélysis

1. Arbitrator’s_original jurisdiction

The arbitrator had to decide whcthef, despite the lock-out, the 1982 and 1987
tripartite agreements could produce their effects independently of article 2(b) and
Appendix C-1 of the last collective agreement, to which, mdreover, the tripartite

agreements had been appended,

Before both the adjudicator and the Superior Court, the union and the 11
employees éonsistenﬂy argued, as their main gro_ﬁnd, that the declaration of a lock-out by
the employér on June 3, 1996 did not suspend the application of appendices Band C,
which reproduced the texts of the 1982 and 1987 tr_ipartite agreements. The latter

remained in full force when the collective labour agreement expired, and the grievance

" filed by the union and the 11 employees could be allowed o that basis,

6/0
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Subsidiarily, the union and the 11 emp}oyées argued before the arbitrator that,
even if he cﬁuld not rely on texts that resembled a labour agresment to allow the‘
. grievauce, he cdu!dﬁint_erpret and apply the tripartite agree_men-ts as civil agreements
_inde;ﬁéndent of any collective labour agreement, Whatever the source of the right

. invoked, the conclusions the arbitrator reached should be the same,

" The employer never recognized the arbitrator’s jurisdiction other thap asan -

* adjudicator within the meaning of thie Labour Code, named in éccordanc’e with the 1993.

1996 collectivé agreement. It formally restated the bases of the arbitrator’s jurisdiction at -

the hearing before him and.oppbse_d the presence of the 11 employees as parties that

“could intervene personally in'grbitrat'iqn proceedings before an arbitrator,

- The grievance, as stated, was submitted under the collective labour agréement and
the tripariite agreements made in 1982 and 1987 These agreements Contained the

following grievance procedire:
| ‘{TAranslalion}
IX - GRIEVANCE PROCEDURE

Incaseof disagreement ovey the inferpretation, épplieaﬁon and/or alleged viplatiog
C 2 of this agreement, the_maﬂer will be deemed 4 grievance and settled in the manner

bétween the Comupany and the Union in force at the time the frevance is filed, The
patties acknowledge that the achitrator's Award will be final and hindig g -

* Should the-Union ccase 1o exist or ng longer be the certified ?Jaxfgainin.g agent, an
employee pamed in Appendix ji may have revonrse to the grievance procedure
provided for it the Québec Labour Code, . _
{emphasis added) -

© Access fo the grievance procedure to seftle any disagreement resuffing from the. - ..

provisions of the agreements seers, from the text, to réqui're that 3 collective agreement

ell
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be'in force. Co-nsequently, the employer argues that the arbltrator had necessarily. o0 base
his decision on a collective agreement that was still i in force and Producing its effects,
However, on June 4, the collective labour relations of the pames were in what is
described 25 a Iegzs[atwe vaeuum and the umion could no longer ‘contest the sxtuat:on

through a grievance because Ihere was 1o longer any gnevance procedure

Thc arbitrator thercfore overstcpped his powers when he sat as an ad JUdIC&EOl’ and

the intervention of the Supenor Court was justified.

In her decxszon, the judge of the Superior Court mentxons that the arbitrator “could
only hear of and dlSpOSG of grievances™ and that he had never been named a consensual

' arbztrator and that “sirtce the agreements dxd not mclude any arblfratmn clause, it must be

conchided that the arbitrator tock on a dxspute that he descnbed as eivil, for wh:ch hedid

not have gunsdxctton”
However, she failed to consider the following facts; - .
(1) The grievance of June 4. 1996 stated that;

{Transtation}

The present grievance is filed under the collective labour agrcemcnt and cach of the
tripariite agreements conclded on or abt}ut Ncrvembcr 12, 1982'and March 5, 1987,

{ 2) The 1982 and 1987 tripartite agreements stlpulated mtne ciause on gnevance

procedures that

[Transation] :

- In case of a disagreement over the interpretation, application and/or alleped violation
of this agreement, the matfer will be deeried a gricvance dnd setfled in the manner
provided for in the pricvance and arhxtratmn nrocedures of the colleetive apreement,

(emphasis added)

A4
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(3) Arbitrator Sylvestre was named by mutual consent to settle the patties’ grievances.

The specific 'grievan¢e procedure contained in each of the tripartite agreements of -~ -

- 1982 and 1987 constitutes, in my opinion, a perfect arbitration clause oblj ging the parties
to carry out the agreements under ﬂ_m system of general law. The grievance préCed&re

provided for in the collective agreement and 1o which the arbifration clause refers only

serves as a procedural framework for applying the arbitration clause, -

An examination of all the provisions of the agreements c!eaﬂy shows that the
. parties wanted the procedure provided for in the collective labour agreenient to be used tg
force the execution of the conixhitments mutually contracted by the three parties under

. the agreements. Although the clause on this procedure refers to “the co]f ective apgreement

in force at the time of the grievance”, the clause as a whole impI}es that the last collective

agreement in force is being referred to since it js only once the collective agreement has
expired that the agréemments come into force in keeping with the parties’ wishes. In fact,

~ clause 1 o_f the 1987'agréement expressly stipulates'that: '

{Translation] o S ) g _

II- APPLICATION - This agreement applies 1o all the employees of the Compasing-
Room (and those transferred to the Shipping Department) ag af March 5, 1987 whq
signed the agrecment and who bad signed the- previous agreement (Job security -

Technalogical changes) and whose names appear in Appendix i attached to these
members in good standing of the Unjon, The agreement will apply to transferred

employees only when such employees work in the Composing Room,

. The present agreement witl tome into force only once the collective laboup agreement
between the above-mentioned Employer and Union or a subsequent collective

© agrecment terminates, is removed, is cancelled, or lapses or becomes iﬁapplicahle for
any other reason, o ' :

The employer was wrong, relying on the second paragraph of clause IX on
grievance p'rocedures,- to conclude that a conseniual arbitrator could only be named once

the union had ceased to exist or was 1o longer the certified Biargaining agent.

N
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Arbitrator Sylvestre seems to have taken on this very role of consensuaj arbitrator
since, in essenée, the award notes that the 1982 and 1987 agreements went into effect ag

autonomous civil agreements with the lock-out of June 3, 1996,

We must ask ourselves, however, whether the arbitrator exceeded his jurisdiction
in concluding (1) that autonomous civil agreements could exist alongside the collective
system provided for in the Labour Code, (2) that these agreements survived the award by

 arbitrator Lebeeuf and (3) that they_ continued to produce effects despite the lock-out.

The émp!oyer invoked these grounds in a motion for judicial review and the
appellants did not oppose this method of procedure. However, the Superior Court’s
power of review, provided for in aﬂiqle- 846 C.C,P., is not available against the award of
a p{lrely consg:nsu-al arbittator, as our Court decided in 73 uyaix Atlas, une division de

Atlas Turner inc. v. Savard® and as now expressed in article 947 C.C.p,

. This article states that an-application for cancellation is the only. recburse possible
against an award made under an arbitration clause. Cancellation is obtained'by motion to
the court or by opposition to a motion for homologation. The court to which the

application is made cannot enquire into the merits of the dispute (articles 946.2 and 9472

1 {1985] C.A. 556, See Régie internuinicipale de I'eau Tracy v, Constriction Méridien inc, {1996]
- R.J.Q. 1236 (5.C.); see Denis Ferland, “Chroniques, Lé recours en €vocation est-il recevable pour
contréler la Iégalité d"une senfence d"un arbitre consensuel?” (1968) 46 R_ du B, 278-28 I; L.
- Marquis, “La compétence arbitrale: une place au soleil ou 4 Pambre dy pouvoir judiciaire”, (1950)
21 R.D.US. 305, 327. : ' '

e/
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C.CP).Itcan only cancel or set aside the award ifit is established under article 946 .4
C.C.P. that:

(1} oric of the parties was not qualified to cntcr inte the arbitration apreement;

~ (2) the arbitration agreement is mvalld under the taw elected by the partics or, failing
any indication in that regard, under the iaws of Québec, - .

(3) the party against whom the award is invoked was not given proper notice of the
appointment of an arbitrater or of the arh:tratmn proceedings or svas otheiwise
unable to present his case; - o

{4} the award deals with a dispute not contemplated by or not falling within the terms
of the arbitration agreement, or it containg decisions on matters beyond the scope of
the agreement; or

(5) the mode of appmntmmt of arbitrators or the applicabla qrbi_gr:ition procedure
vas not observed, h

However, in the case of subparagraph 4 of the first paragraph the only provision not

homologated isthe :rrcgular prawsmn described in that paragraph,if it can be

disseciated from the rest,

This pomt was not argued by the parties. However, since the grounds raised in the
motzon for judicial review do not differ essentially from those that could have been
invoked under article 946.4 to apply for cancellation of the atbitration award, they should -

be studied.

In Navigation Sonamar inc. V. Sreamsh:ps Ltd.* Gonthier . then of the Superior
Court, mentioned that the restrictive pro¥isions of the Code’ of Civil Procedure in the
| chapter on arbiration awards are similar to the criteria set by the Supreme Court in
Blanchardv. Control Data C‘anada_l)fa’? for substantiating a decision by an

administrative tribunal protected by a privative clause on judicial review. Referring to the

2 [1987) R.1.Q. 1347 (5.C).
3 [1984] 2 S.C.R. 476,
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decision he handed down in J, . Dupuis Lid. v. Résidence Jean de Iq Lande inc. ! he
| reaﬁ"irmed that it should be posssble to invoke only those errors mvoivmg nulllty that s,
errors on points of fact or law affectmg jurisdiction, or errors on pomts of public order,

including rules of natural justice.*

The employer’s allegations wn‘:h respect to the errors made by the arbxtrator must

be exammed within these parameiers ’

2. Did the arbitrator errin interpreting the nature, the scope or the effects of the
tripartite agreements of 1982 and 19872 - '

The gdev'ance was filed in order to determine whether the clauses on full-time
employment with full salary, as well as the compulsory voflectxve agreement renewal
process used to ensure that the guarantees of job security given in prxor agreements and
colfective agreements were maintained, acquired all thetr effect when the collective
agreement expired on June 3, 1996, without there being any need to take into account the
arbitral award Mitre. Leboeuf made in 1994, which ended the compulsory collectwe

agreement renewal process.

This renewal process was part of the 1987 tripartite agreement that was added to

the 1982 agreement guaranteeing job security. The employer promised to guarantee each

typographer a full-time position with full salary until the last typographer had reached the

age of 65, in return for the right to introduce technol logical changes. In 1987, the partie
and the employees concerned added two i Important chapters to the first ag_reement: salary
indexation and the procedure for renewing the collective agreement. The partfes and the-

employees signed clause XTI, which stated that if they could not agree or the renewal of

4 LE. 81-500 (S.C.). :

5 - Secalso Exploftation miniére A-Pri-Or inc. v, Ressources Etang 4'0r (19881 R.D. I 102(5.C.y
Beaudry v, 131444 Canada i inc.,, 1E, 90-1257 (S. C.); Leisure Products Lid V. Fummwear Fashions
inc., JE. 88-1394 (8.C.); Di Stey'anav Lenscraﬂers Ine. {1994] RJQ. 1618 (3.C). .

blo
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the collective agreement they must request an exchange of best final offers and, ifno

" agreement could be reached submit the matter to an arbitrator whose decision would be
final and bmdmg In this way, they wanted to confirm the right to strike and to al ock—out.
whlle imposing a limit on the duration of those mieasures in the form of oblig 53atory

recourse to arb:tratton o

To ensure the permanence ef the guarantees gzven the employees, the parties
agreed not to raise the objects of the agreements during futire negotiations but to keep.
them i in force until the last employees concerned fiad reached the age of 65. These
agreements in keepmg with the wishes of thie parties, were integrated mto the collective
agreements, mcludmg that of 1993- 1996 aieng with the' introductory clauge statmg that
the civil effects of the agreements would be preserved but would on!y come into effect

outsuie the collective agreements

_ The state of the law on the duratron of ceIIectwe agreements and the workmg

| conditions that they ceuld cover is eIeariy estabhshed Our Court, in Parent v The

' Gazetre® and Journgl de Montréal, dIVISION du groupe Québécor inc. v, Hamehn
recognized the validity of tripartite agreements incorporated info collective agreemerits,
whose duration extends beyond the duration of the coIlectlve agreement itself, The
Labour Code was aetually amended in 1994% to al]ow collective agreements to. run for

more than three years.

The survwal of certain obhgataons and work;ng uOﬂdiilOﬂS established by
collective agreement was also recognized. The Supreme Court in Caimaw v. Paccar ¢ of -

Canaa’a Lid.” recalled that the obligation to bargain collectively in good fa:thrcouid not

[1991] R.L. 625 (C.A).
(1996] R.D.J. 519(C.A).
5Q.19%4,c.6.
[1989]2 S.C.R. 983.

DGO~} Oy
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be limited to cases where the collective agreement was still in force- The expiry of the
- collective agreement does not affect thlS obligation and, as long as this obligation
. remained, then the tripartite relahonshlp of union, employer and employee brought about

by the Labour Code dlsplaced common law concepts. .

In Bradburn v, Wentworth Ams Hote[ ™1 the Supreme Court upheld the valtdlty of
a clause that stated that the working conditions would contmue to apply until a new
coliective agreement was 51gned The contested ciause in that case was not sufficient;
however to overrule the r:ght to strike and toa lock-out recogmzed by Ontario s Iabour

laws.

Québec’s Labour Code also makes it posszble to maintain certain working
conditions afier a colIect:ve agreement has expxred and even during 2 strike or lock-out,
In Consolidated Ba!hm sV, Syzzd:cat national des pa!es et papiers de Port—Alﬁ ed, 2y
umon asked that certain employees who belonged to the bargaining unit on strike be '
retumed to work-and paid accordingly. Lebel Y. recogmzed the validity of a clause in the -
collectwe agreement that maintained the working condltxons and salary of security guards |
durmg a legal strike. Not only did the arbitrators have the jurlsdxctxon to decide this point:

during the post—col!ectwe agreement period, but, in addztlon the agreement was lawﬁnl

The 1987 agreement, which, essentxa[iy, reiterates that of 1982, contams a number

of ciauses that provide for the survwal of the working conditions when a co]iectlve

agreement expires. To clause II,  quoted above, was added

10 . Zbid LaForest J, at 1007-1008.
11 [1979} 1 S.CR.846. . .
12 {1987T] R.1.Q_ 320 (C.AL)

6/}
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[Translation]

Ly

Il - DURA'I‘ION OF AGREEMENT This agrccment w:ll remain in force until all

the employces contcmph(cd by it have stopped working, a3 provided for in Article VI

below, Subject to articles™V and X below, no party will raic the shjects of this present
. agreement durmg future negotiations to rengw a collective agreement

IV.-JOB SECURITY All the terms and conditions of “Job security and manpower
_surplus® (article 25 and letters of uiderstanding re: Notice of surplus manpower and
Surplus manpo“er) of the 1987-1950 coilective agreeénient are maintained unless a

" mufnal agreement ls reaehed between the Company and the representatives ef its
cmp[uyces. .

.. VI. LOSS OF PROTE(,"I‘IO}Z\r This Agreement shal! cease to apply to an employee
onl? in one of the following cases:

L df-ath of the employee;

2. voluntaxy resignation of 2 regular full-time employee,

'3, date stipulated in Appendix i for each employee, regardiess of the status of such
employcein the Company after that date;
4, final dismissal h) the company. Disrnissal shall only be the rcsult of a serious

~ offence and,'if a gricvance is filed, the dismissal must be upheld in arbitration. This

interprétation of the term final dismisszl shall be chan;,cd unly by mutual agreement
to amend the co!lectnengrecment.

,VIL .RIGHT TO FOLLOW This Agreement mll remain in fon:e dcspxte any change
" . in owner of The Gazette (even if the corporate name yere to change). Therefore; this
Agreement shatl bind any purchascr, successor or assignee of thie Company,

Moreover, the reproduction of theee clauses in the coIIective agreements was

. agreement withiouf that fact affecting their cml effects outside the agreement and that it
was the i mtentmn of the parties that they remain in full force, subject to the terms and:

conditions therem notwithstanding the expiry of the collecttve agreement,

73
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These various provisions create vested rights coll ectively that must survive the
expiration of the collective agreement, The arbitrator rightly pointed out, in my view, that
the present sxtuatxon is different from those exarnined in La Compagme Paquer L fee v.
Syndicat catholique des engoloyes de magasins de Québec ]nc 3 McGavin Toa; mnaster
Lid v, dinscough,'* Hémond v, Cooperatzve Jédérée du Quebec Caimaw v. Paccar of
Canada Ltd., s and Maribro Inc. v. L'tnion des employés(ées) de serwce local 296’ 17
where the employer reached agreements with individuals. These decisions dealt with the
rejection of common iaw or private civil law only insofar as it related to individual .

employment contracts. '®

In the case at bar, the two agreements were signed by three parties, the employer,
the union and the 11 complamants As the arbitrator pomted out, the effect of these
proceedmgs is unusual but is nonetheless the wish of the parties. W
: W for the typographers, mcludmg the right to job security
' 'unt:! the age of 65, a salary adjusted fo the cost of living and a compulsory arbltratlon

mechanism. Nothmg in the law prechudes such a solution.

It does not seem to me that the principle of the union’s monopoly of 7
representation is at issue in fhis case, since the three parties-employees, union and
employer—all signed the two agreemients. Moreover, these same agreements state that the
employees are covered only insofar as they remain union members. In Bradburn, cited

- above, Estey I. recognized the pﬁmacy of collective agreements over individual working
conditions, He added, however, that where not barred by statute the parties of course can,

by unambiguous language, bring about results which others might consider to be

13 [1959] S.C.R. 206,

14 {1976} 1 S.CR.718.

15 [1989] 2 S.C.R. 962,

16  Suprancte 9,

17 . [I992]RJ.Q. 572 (CA).".

18 See La Forest J, in Caimaw v, Paccar of Canada Ltd, supra ote 9, at 1006,

620
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improvident.” In Dayeo, the Supreme Court confirmed the decision of the arbitrator who
declared he had jurisdiction since the advantages granted under the former collectjve
agreement constituted vested rights the exercise of which could be requested after the end

of the collective agreement.-La Forest J. wrote:

In the end, I agree with the arbitrator's finding to the extent that retirement benefity

can {(depending on the wording of the collective agreement) vest in a collective sense
. forthe benefit of refived workers, and any reduction in those benefits would bo
* gricvable at the instance of the union. Whether this vesting also creates a personat

right actionable by individual retirees is a question that need not be decided i this

appeal® '

Therefore, it is incorrect to affirm categorically, as does the employer, that only
the collective agreement can govern the working conditions of unionized employees,
especially if the parties expressly saw to it that these working conditions would come into
effect asindependent civil agreements, should the collective agreement be cancelled,
lapse or become inapplicable. ' '

—————

The question that arises now is whether the arbitrator erred in deciding that the

working -conc{itions co'ntain'ed in the 1982 and 1987 agreements would continue in force

despite arhitrator Leboeuf's award and the lock-out.

' The arbitrator decided_that, despite the express provisions of arbitrator Leboeuf's
award, which gave rise to the 1993-1996 collective agreement, the compulsory collective
agreement renewal process and the right to a salary 'adjuste& to the cost of living
‘remained in force after the lock-out of Jf{me 3, 1995_ Arbitrator Lebaeuf, as we have seen,
suppressed the obli gatory mechanism provided for renewing -collective‘agreements and
reformulated as a result article 2(b) of the collective agreement and clause X1 of the 1987

agreement o replace the compulsory mechanism with an optional one and the usua]

19 Supra note 7, at 858,
20 (199312 S.C.R. 230,

/W
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procedure for renewing any collective agreément. The employees did not siga appendices
B-1and C-1, which reproduced the amendments arbitrator Leboeuf brought to the 1987

and 1987 agreements.

The judge of the Superipf Court concluded that the arbitrator had corﬁmi_tted a
patenﬂf unreasonable error by fgr_zoring ﬁppendiées B-1 ahd C-1, whiéh substantially A
changed the 1982 and 1987 agreements. The award by arbitrator Leboeuf did not Jeave
any room for interpretation with respect to the removz;l or repeat of clauses that were
in_compatible with appendices B and C. The introductory texts of 'a;;pendices B-1 and C-1
clearly stated that: -

-

{Translationj ) ,

This agreement, as well s the present amendment, will be considered the only legai

text replacing any preceding agreemeni(s) concluded on these peints,

She accepted the employer's argument that it was obvious that 3 renewal
procedure set out in a collective agreement must necessarily survive the collective
‘agrecment’s expiration and constitute a source of vested rights. It was not up to the
 arbifrator to change the award by arbitrator Leboeuf and reinstate the former renewa
echanism of best final offers he had removed. In doing so, the arbitrato-r exceeded his

Jurisdiction and rendered a paténtiy unreasonable award,

The appellants claim that arbitrator Sylvestre’s award did 1ot contain any errors,
The texts submitted to him show that the 1982 and 1987 agreements contained in
appendices B and C reproduced in the 1993-1996 collective agreement had a clearly
stated duration: they were to apply until 2017, whereas appendices B-1 and C-1 }esulting
from Leboeuf™s arbitral award were valid only for the duration of the collective
agreement. Arbitrator Sylvestre made a distinction between the 1993-1596 collective

agreement, which remained in effect until the exercise of the right to strike or to z lock-

J?
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out,ﬁd the 1987 tripartite agreement which Wt[when the coilective

v

agreement became inapplicable, for instance during a lock-out,
- . : 4

 The three parties to the agreémgnt; expressly stated ihai; the working conditions
~ set outin tﬁe-agreemér_&s and reproduced in the 'ccsIIeg:tive agreements wereto remain in
" force until all the _émpioyees contemplate& by the agreements had stopped work, as Iong
© as they were still union members in good standing, The parties agreed not to raése any of
the .o'bjec_ts-of the agréementsrduring future n'egotiatior_is. The 1982 and 1987 agreements
-were réproduced in fiill in the 1993-1996 co!Iectivé agreement, with their introductory
text §pecifyix1g._that the conditions in them remained in full force notwithstanding the
" expiration of the collective agreement, | '
These agreements are not individual work contracts. They are tripartite contracts
" that _éx_ist only through the will of the éignatbﬁes even if their i_ncofpor—atiéﬁ into the
__co]lectivé'agreementr majr h_ave extended their éffecfs to an employee tho héc_i not signed
them? These ggreéfrients deal witlt vested rights, collectively speaking, and cannot be
,chah'ged' by the unioh and the 'e_mplc;yer_w'ithout'thé consentof the employees. Ot'herwise,
the duration of the agreements desired bv all the parties would be re’pudiﬁted and the

employees would then have signed a fool’s agreement;

.

- In my view, the arbitrator did not commit an error in éoncluding that, as .

, arbitrﬁtor, he had to respect the award by Leboeuf for the duration ‘of the collective

agreement, which is why he dismissed the grievanccofMay 8, 1996, bﬁt that wﬁen the

: (1 collective agreement expfred, he ' could acknowledge the fisl] effoct of the working 5

" fconditions contained in the tripartite agreements. When they sigued those agreements,

© 21 See The Gazetre v, Farent, supra note 2,
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which they appended to the collective agreements, the parties infended o make job
security, the guaranteed salary, the agreement not to renegotiate and the renewal process
for the collective agreemént last until 2017. It was to ensure these‘guara‘ntces -an'd

. protectlve measures that they c;eated the specific mechamsm found in the agreements
which were to survive all the coi!ective agreements negotiated every three years, and that
| they provided for a consensual arbitration process'to seftle any dlsagreement onthe

interpretation, apphcatmn or vmlanon of these agreements

In interpreting the texts ;ubmitt,éd to 'hi-m, the arbitrator was_just'iﬁ:ed in-
concluding that the abligatory process for renewing the collective agreement provided for
in article XTI of the 1987 agreement had not been termmated by arbitrator Leboeuf's
award and that- the empldyer failed to meet its obhgatlons when it dxd not respond to the

union’ s request, on April 30 1996, that it submit its best ﬁnal offers.

1

.However article XI of the 1987 agreement recognizes the cmployer 5 nght to declare a
} Iock—out The' appellants did not contest this fact before the arbxtrator They requested that
_ this right- be accompamed by the obhgatory procedure for renevang the collective —
agreement provided for in article XT and that dunng the iock—out the employer continue
- to-pay the salaries and other frmge benefits, arguing that the COLA cIause guaranteed

them a certain standard of Iwmg, even during & 1ock-out

In granting thlS Jast part of the appelkant s request and ordenng the emp!oyer ( l)
to continue paying each of the complamants the salary and other benefits resulting from‘
the 1982 and 1987 tnpartite agreements anid (2) to reimburse any salary or other beneﬁt

- lost because of the lock-out, with interest, the arbitrator made an error that justified

judicial intervention,

/]
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* By taking it for granted that article XT. does not present an obstacle to continued
access to employment and a regular salary adjusted to the cost of living during & lock-ous
- the arbitrator gave the provisions ofthe agreement a meaning they coutd not reasonably

have.

Whatéver'the,smpe of the"claus_es on job security, a guaranteed salary adjﬁsted to
A thecost of living, tl_le duration of the agreements and their noﬁurenegotiat‘ion; they do not
“ change the content of article XI of tﬁe 1987 agreement, which pefmits the exe.rcise of the |
right to sirike and.to a lock-out, The usual effect of a iocic—out is to sﬁspen*d the - |
employer’s .obligation to.pay ;he-émlildyees‘ salaries and to permit tﬁeir acicess to work,
Article X in no way déprives the erxiplojer of thris right, which is enshrined in laboyr |

- relations. *

- 2s it provides for a compulsory process for renewing the collective agreement through the

arbitration of the best final offers, It necessarily ensiires tha any labour conflict wif

eventually end with the imposition bya MX ofa new éoffective agreament._ It may

————

be that the lock-out was unduly pfol_onggi_ by the employer’s ref‘usaf to exchange best

ﬁngj offers as the L;nioﬁ asked it to do within the time period provided for on April 30

1996, and that the .efnployees are acc‘(.}fd'ihgl'y entitled to damages, That wil] be for the

-arbitrator to decide.

- THEREFORE, I would ALLOW the appeal in part, ORDER the employer to
submit to the process of éxchan_ging best final offers within the 39 days following this
- decision, QUASH the two orders on payment and reimbursement of the salaries and
benefits fost because of the lock-out and RETURN the file fo the arbitrator, wﬁo will |
detgr_mine whethéi_' any damages__ should be aWarded the 11 emp[dyeeg' as a result of the

employer’s failure to respect article XI of the 1987 agreement.

VAT .TDATT'MT.? MOND . M A - ——

" ~ However, this last article does set a limit on the exercise of the right to a lock-out, .
—— e Ly ] y <
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The whole WITH COSTS ia both courts,

(s) Thérése Rousseau-Houle T.A.
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